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Summary 

Conventional wisdom regarding regulators is that the structure and design of the organization 
matters for policy outcomes. Financial regulators conduct rulemaking and enforcement to 
implement law and supervise financial institutions. These agencies have been given certain 
characteristics that enhance their day-to-day independence from the President or Congress, which 
may make policymaking more technical and less “political” or “partisan,” for better or worse. 
Independence may also make regulators less accountable to elected officials and can reduce 
congressional influence, at least in the short term. 

Although independent agencies share many characteristics, there are notable differences. Some 
federal financial regulators are relatively more independent in some areas but relatively less so in 
others. Major structural characteristics of federal financial regulators that influence independence 
include 

• agency head: the Commodity Futures Trading Commission (CFTC), Federal 
Deposit Insurance Corporation (FD1C), Federal Reserve (Fed), National Credit 
Union Association (NCUA), and Securities and Exchange Commission (SEC) 
have multi-member boards or commissions led by a chair, while the Consumer 
Financial Protection Bureau (CFPB), Federal Flousing Finance Agency (FHFA), 
and Office of the Comptroller of the Currency (OCC) are led by single directors. 

• party affiliation: for multi-member boards or commissions, statute sets a party 
balance among members for all except the Fed. 

• term in office: terms in office are fixed in length, varying among the regulators 
from 5 to 14 years, and do not coincide with the President’s term. Terms for Fed 
governors and NCUA board members are not renewable. 

• grounds for removal: although not always specified in statute, it appears that the 
regulator heads can only be removed “for cause” (e.g., malfeasance or neglect of 
duty), with the exception of the Comptroller of the Currency. 

• executive oversight: rulemaking, testimony, legislative proposals, and budget 
requests are not subject to Office of Management and Budget (OMB) review. 

• congressional oversight: agencies are statutorily required to submit periodic 
reports to Congress. Agency officials testify before Congress upon request; some 
are also statutorily required to do so periodically. Agencies are subject to 
Government Accountability Office (GAO) audits and investigations. Top 
leadership is subject to Senate confirmation. 

• funding: the SEC’s and CFTC’s budgets are set through congressional 
authorization and appropriations, while other regulators set their own budgets. 

These budgets are funded through the collection of fees or other revenues, with 
the exception of the CFTC and CFPB. 

From time to time, Congress has considered legislation that would alter the structure and design 
of some of the federal financial regulators. For example, in the 113 th Congress, bills to increase 
their use of cost-benefit analysis (FI.R. 1062, FI.R. 1003, and FI.R. 2804) and bills to change the 
organizational structure of the CFPB (FI.R. 3193) have seen legislative action. 
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Introduction 

This report discusses institutional features that make federal financial regulators (as well as other 
independent agencies) relatively independent from the President and Congress. These characteristics are 
diverse, their relationship to independence sometimes subtle, and they are not always applied uniformly — 
certain regulators that have been given relatively more independence in one area have been given 
relatively less independence in other areas. 

Table 1 lists the federal financial regulators that are discussed in this report, together with their respective 
responsibilities. 1 The financial regulators were created between 1863 (Office of the Comptroller of the 
Currency [OCC]) and 2010 (CFPB). 2 Financial regulators set policy, conduct rulemaking to implement 
law, and supervise financial institutions. A companion CRS Report R43087, Who Regulates Whom and 
How? An Oven’iew of U.S. Financial Regulatory Policy for Banking and Securities Markets, discusses 
and analyzes in detail the roles, duties, and responsibilities of these regulators. Some of these agencies 
have other responsibilities in addition to their regulatory responsibilities, and some features influencing 
their independence may have been motivated by those other responsibilities. For example, the Federal 
Reserve System (Fed) is responsible for monetary policy and the Federal Deposit Insurance Coiporation 
(FD1C) and National Credit Union Administration (NCUA) provide deposit insurance. 



Table I . Overview of Federal Financial Regulators Discussed in this Report 

Name/Acronym General Responsibilities 



Commodity Futures Trading Commission (CFTC) 
Consumer Financial Protection Bureau (CFPB) 
Federal Deposit Insurance Corporation (FDIC) 

Federal Housing Finance Agency (FHFA) 

Federal Reserve System (Fed) 

National Credit Union Administration (NCUA) 

Office of the Comptroller of the Currency (OCC) 
Securities and Exchange Commission (SEC) 



Regulation of derivatives markets 

Regulation of financial products for consumer protection 

Provision of deposit insurance, regulation of banks, receiver 
for failing banks 

Regulation of housing government sponsored enterprises 

Monetary policy; regulation of banks, systemically important 
financial institutions, and the payment system 

Provision of deposit insurance, regulation of credit unions, 
receiver for failing credit unions 

Regulation of banks 

Regulation of securities markets 



Source: Table compiled by the Congressional Research Service (CRS). 

Notes: For more information on the roles, duties, and responsibilities of the federal financial regulators, see CRS Report 
R43087, Who Regulates Whom and How? An Overview of U.S. Financial Regulatory Policy for Banking and Securities Markets, by 
Edward V. Murphy. 



1 This report covers all regulatory agencies that are part of the Financial Stability Oversight Council (FSOC), an inter-agency 
council. Hereafter, the report will refer to this group as the “federal financial regulators,” unless otherwise noted. State financial 
regulators and federal independent agencies unrelated to financial regulation are beyond the scope of this report. 

2 The CFPB was created by the Dodd-Frank Act (P.L. 1 11-203). 
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Recent Congresses have considered legislation that would alter the structure and design of some of the 
federal financial regulators. 3 For example, in the 1 13 th Congress, there has been legislative action on bills 
to increase the use of cost-benefit analysis in the Securities and Exchange Commission (SEC) (EI.R. 

1062), the Commodity Futures Trading Commission (CFTC) (H.R. 1003), and all independent financial 
regulators (FI.R. 2122). The Elouse Rules Committee has scheduled a hearing on FI.R. 2804 for February 
25, 2014. The hearing announcement indicated that the underlying special rule may provide for FI.R. 2804 
to be the legislative vehicle for several related measures, including FI.R. 2122 as reported by the 
Committee on the Judiciary. There has also been legislative action on bills to change the organizational 
structure of the Consumer Financial Protection Bureau (CFPB). On February 11, 2014, the Flouse agreed 
to FI.Res. 475, a resolution reported by the Elouse Rules Committee, which made in order for 
consideration an amendment in the nature of a substitute to H.R. 3193, consisting of the legislative text of 
five bills previously reported by the House Financial Services Committee. 4 In addition, Congress is 
considering legislation that would create new entities with regulatory jurisdiction over certain financial 
markets, such as H.R. 2767 and S. 12 17. 5 

This report provides a history and overview of the rationale for making financial regulators independent, a 
discussion of what structural characteristics contribute toward independence and how those characteristics 
vary among regulators, and an overview of recent legislation. 



Background and Context 

Public administration scholars and observers of federal government functioning have long studied 
structural characteristics that endow certain agencies with greater independence from the President and 
Congress than is typical for such organizations. 



What is an Independent Agency? 

In a broad sense, the term “independent agency” refers to a freestanding executive branch organization 
that is not part of any department or other agency. However, the term is also used to denote a federal 
organization with greater autonomy from the President’s leadership and insulation from partisan politics 
than is typical of executive branch agencies. These two uses of this term can sometimes lead to confusion. 
Some agencies within departments, such as the Federal Energy Regulatory Commission in the 
Department of Energy, have considerable independence from the direction and control of the President. At 
the same time, some so-called independent agencies outside the departments, such as the Small Business 
Administration (SBA), generally adhere to the President’s policies and priorities. Congress has sometimes 
given agencies greater autonomy from its own direction and influence, as well, thereby expanding the 
meaning of independence. 6 In the context of this report, “independence” refers to greater autonomy from 
presidential or congressional direction and insulation from partisan politics, unless otherwise noted. 



3 For more detail, see the section entitled “Legislation in the 1 13th Congress.” 

4 The five bills are H.R. 2385, H.R. 2446, H.R. 2571, H.R. 3193, and H.R. 3519. 

5 For more information, see CRS Report R43219, Selected Legislative Proposals to Reform the Housing Finance System, by Sean 
M. Hoskins, N. Eric Weiss, and Katie Jones. 

6 Many of these structural elements may also influence the agency’s independence from the regulated industry — a topic beyond 
the scope of this report. For more information, see Rachel Barkow, “Insulating Agencies: Avoiding Capture Through Institutional 
Design,” Texas Law Review, vol. 89, no. 1 (November 2010), p. 15. 
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Where agencies have been structured to have greater independence from presidential or congressional 
direction, their actions are typically constrained by a statutory framework, beginning with the terms of the 
statutes that empower them to take action. Such statutes vary in their specificity, and independent 
agencies consequently have varying levels of discretion when promulgating more specific rules and 
otherwise implementing the law. In a well-known example, the Federal Reserve’s mandate to achieve full 
employment and stable prices is set in statute, but it independently determines which policies and tools 
will best achieve its mandate . 7 Generally, such agencies also are constrained by the Administrative 
Procedure Act and administrative law ; 8 institutionalized oversight mechanisms, such as inspectors general 
and the Government Accountability Office; and judicial review . 9 



Independence and Accountability 

The basic policymaking relationship between Congress and the independent agencies is similar to the 
relationship between Congress and the other agencies. Goals, principles, missions, and mandates are laid 
out by Congress for independent agencies in statute, just as they are for other agencies. Furthermore, 
Congress has granted the independent agencies and other agencies some discretion over how best to 
implement and conduct these policies, including the limited ability to initiate new policies under broad 
authority in an area where Congress has not weighed in. Likewise, congressional oversight of 
policymaking at the independent agencies is similar to how it oversees the Administration — it may require 
an agency to testify, prepare reports, and turn over records for investigatory purposes. In this sense, 
independent agencies are independent from the President because the President does not lead or directly 
influence the implementation and conduct of policy at independent agencies. This arrangement raises a 
normative question (which this report does not answer) — does the removal of presidential direction from 
agency policymaking lead to better policy outcomes? 

Although independent, the federal financial regulators often work together with the President when their 
policy priorities are aligned with the Administration’s priorities, perhaps because the agency heads and 
the President share similar views or because the President still retains some influence over these agencies, 
for the reasons that will be discussed in subsequent sections. At other times, when a regulator’s priorities 
are in opposition to the Administration, a regulator might advocate against the Administration’s policy 
position. 

Agency independence is traditionally viewed relative to the Administration, but the structural features 
discussed in this report can also increase or decrease independence from Congress. Agencies that are 
more independent from the Administration can sometimes become more congressionally dependent for 
resources and power. On the other hand, where Congress is successful in limiting the President’s authority 
over an agency, this might indirectly reduce the influence of Members over that agency. Inasmuch as 
Members sometimes raise issues about agency actions through the Administration, a decrease in the 
President’s ability to direct agency action could weaken this channel of congressional influence. 



7 For more information on central bank independence, see CRS Report RL3 1056, Economics of Federal Reserve Independence, 
by Marc Labonte, and CRS Report RL31955, Centra! Bank Independence and Economic Performance: What Does the Evidence 
Show?, by Marc Labonte and Gail E. Makinen. For more information on the Fed’s statutory mandate, see CRS Report R41656, 
Changing the Federal Reserve 's Mandate: An Economic Analysis, by Marc Labonte. 

s For more information on the Administrative Procedures Act and the rulemaking process, see CRS Report RL32240, The 
Federal Rulemaking Process: An Overview, coordinated by Maeve P. Carey. 

9 See CRS Report R4 1 546, A Brief Overview of Rulemaking and Judicial Review, by Todd Garvey and Daniel T. Shedd, and 
CRS Report R43203, Chevron Deference: Court Treatment of Agency Interpretations of Ambiguous Statutes, by Daniel T. Shedd 
and Todd Garvey. 
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